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The Horror of ‘Excessive L.awsuits’

Legal Reform

ou’ve heard it before. The legal
system is out of control. The
plaintiff’s bar is ruining America.
If we don’t get legal reform, ter-
rible things will happen: businesses will
go bust or go elsewhere; jobs will be lost.

Insurers have railed against the current
system. Recently, the CEO of a colossal
international insurance-and-financial-ser-
vices company called the plaintiff’s bar a
group of “terrorists.” This CEO’s com-
pany is deeply involved with the U.S.
Chamber of Commerce in a campaign to
change state laws and elect business-
friendly judges.

Before proceeding, let’s ask a question:
Is the legal system out of control?

Certainly there are abusive and stupid
lawsuits and ridiculous verdicts. There are
also corporate criminals—armed with big
law firms—that are never held account-
able for their actions. Nevertheless, a re-
view of statistics and papers put out by op-
posing sides of the legal-reform issue does
not lead one to the inexorable conclusion
that the whole system is a one-sided mess.

"The Institute for Legal Reform, an af-
filiate of the U.S. Chamber of Commerce,
disagrees. Since 2000 it has spent $100
million on lobbyists, “voter education,”
and advertising in an effort to influence
legislators and elect judges who are un-
likely to rule in favor of plaintiffs. This
year, the Institute’s annual budget is more
than $40 million.

On Tuesday the Institute rolled out its
new national advertising campaign. The
hard-hitting ad, shown on this page, is
being run in 7%e New York Times, The Wall
Street Journal, The Washington Post, The
Washington Times, and other publications.

“It destroys your jobs. It raises your
taxes. It takes your money. And it’s all

legal,” declares the ad, which ranks state
legal systems from best to worst. The ad
delivers a message that’s supposed to
scare the bejesus out of you: “Excessive
lawsuits cost every American $809* a
year,” (the asterisk after $809 refers the
reader to fine print citing a Tillinghast-
"Towers Perrin study).

Tillinghast’s 29-page
study, “U.S. Tort Costs:
2003 Update-Trends
and Findings on The
Costs of the U.S. Tort
System,” can be found
on Tillinghast’s website.
It does 7oz conclude that
the cost of lawsuits or the
tort system is excessive.

The study—written
by Russ Sutter, a princi-
pal at Tillinghast—pro-
vides estimated figures
for the cost of the U.S.
tort system each year
since 1950. The study,
which was first pub-
lished in 1985 and has
been updated five times,
compares estimated tort
costs with various eco-
nomic indicators over
time.

Tillinghast estimates
that the total cost of the
U.S. tort system in 2002
was $233 billion, or $809
per citizen. This figure
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clude costs for no-fault or workers’ comp.

Because the study’s annual tort “cost”
is based heavily on insurance companies’
estimates for incurred losses, the cost for
any given year—or change in cost from
year-to-year—should not be considered a
precise figure. (Sutter concurs.)

Incurred losses include insurance
companies’ estimates of claims that will
be paid in the future as well as reserve ad-
justments for previous years’ losses. If the
insurance industry takes a $25-billion re-
serve charge in 2004, would it be fair to
say that the cost of the tort system in-
creased by $25 billion in 2004? We think
not. On the other hand, a look at Sutter’s
figures for tort costs over a long period—
since 1950—provides a useful perspec-
tive.

Tillinghast’s study is not definitive.
One can make a good case that earned
premiums—instead of incurred losses—
provide a more accurate representation of
the long-term cost of the tort system. The
total of earned premiums is a precise fig-
ure rather than an estimate. Insurance
companies are, presumably, charging pre-
miums that over time not only cover their
costs but provide some profit. Because the
insurance-industry hasn’t reported an un-
derwriting profit in the relevant liability
lines since 1979, using the “combined
ratio” as a multiplier (Tillinghast’s
method) produces a cost that’s 17% higher
than earned premiums.

The Institute for Legal Reform refers
to Tillinghast’s study when it asserts that
“excessive lawsuits cost every American
$809 per year.” We asked Sean McBride,
the Institute’s vice president for commu-
nications, how his organization deter-
mined that tort costs are “excessive.”
(The Tillinghast study does 7ot say that
lawsuits or tort costs are excessive.)

“It’s our belief that the vast majority
of tort costs are for frivolous and excessive
lawsuits,” McBride said.

Tillinghast’s study estimated the o7a/
cost of the tort system. It includes auto-li-
ability claims, products liability, general
liability, awards for economic loss and for
non-economic loss (i.e. pain and suffer-
ing), claimants’ attorney fees, defense
costs, insurance-company sales-and-ad-
ministrative costs, and a profit factor that’s
built into insurance pricing. How did the
Institute for Legal Reform conclude that
every dollar spent was “excessive”?

It turns out that the Institute does not
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David Schiff editor of Schiff’s Insurance Observer, will start off with
a look at the seamy side of the insurance business. Throughout the day he will,
as always, interrogate the speakers and force them to answer brazen questions.

Over the decades, William R. Berkley, CEO of W.R. Berkley
Corporation, has demonstrated that he knows how to build value in hard mar-
kets and in soft markets. When Bill spoke at our 1999 conference, he was acute-
ly aware of the risks—and opportunities—that lay ahead. Since then, his business
has been on a roll and his company’s stock (which we had recommended) has
more than quadrupled. Bill will give us his atypical perspective in his typically
eloquent manner.

Betsy McCaughey is a thinker, author, and expert on health policy. Her
1994 critique of the Clinton health plan, “No Exit,” caused a ruckus and helped
kill the plan. Betsy, who was an unusually independent Lieutenant Governor of
New York, has published two books on U.S. constitutional history and is writ-
ing a book on health care. She will tell all, including how “medical courts will
solve the malpractice crisis.”

Milberg Weiss Bershad Hynes & Lerach LLP didn’t invent the class-
action lawsuit, but, as the largest contingency-fee-based law firm representing
plaintiffs, it has certainly perfected it. Senior partner Melvyn Weiss is a lead-
ing practitioner in the fields of securities, insurance, environmental, antitrust,
and consumer litigation. Mel’s comments may leave some members of the
insurance industry feeling afraid—very afraid.

Lunch: Decent food; fine conversation.

Many insurance companies don’t have the data to price risk properly. Daniel
Finnegan, president of Quality Planning Corporation, is a statistician
who knows how to compile, analyze, and use data in ways that can create a signifi-
cant underwriting edge. “There’s enormous room for the improvement of predic-
tion,” he notes matter-of-factly. Daniel will take us into the world of rating error,
black boxes, credit scoring, database analysis, geo-positioning systems, privacy
issues, and probabilities. And that’s just the beginning. continued on next page

the best available data,” McBride said.

have any calculations or statistics to back
up its assertion. McBride reiterated that
tort costs were “excessive” because of
“the number of meritless or frivolous law-
suits.” That number, according to his or-
ganization, is 100% of lawsuits. “It’s our
belief that Tillinghast’s study represents

[t is reckless for the Institute for Legal
Reform to cite Tillinghast as the basis for
its contention that “excessive lawsuits
cost every American $809 a year.”

“They’ve mischaracterized” our study,
says Tillinghast’s Sutter. “The total cost of
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1:45 p.m.
what’s bothering him these days.
2:45 p.m.
tees, risk versus reward, and more.
3:45 p.m.
of), and have his say on the great insurance issues of the day.
4:45 p.m.
view from the top of the New York Athletic Club.
6:00 p.m.

It may surprise some to learn that S¢/4zff’s has a hero. His name is Joseph
Belth and he is, of course, the editor of The Insurance Forum. Joe, whose
articles, speeches, and testimony have shaken up the life-insurance industry, is
the author of numerous books and journal articles and professor emeritus of
insurance at the Kelley School of Business at Indiana University. He'll tell you

Jay Brown is CEO of triple-A-rated MBIA Inc., which specializes in cred-
it-enhancement insurance. He was previously CEO of Talegen Holdings, and
before that, CEO of Fireman’s Fund. Jay, who’s an actuary, has a contrarian
nature and a keen appreciation of risk—desirable attributes for one running a
company with $6 billion of equity and $500 billion of financial guarantees out-
standing. He will offer his thoughts about insurance, credit, financial guaran-

David Schiff will discuss where he sees value and solvency (or the lack there-

Attendees will socialize with their fellow insurance mavens and observers, dis-
cussing the day’s events and making deals over cocktails while taking in the

There will be an additional reception and dinner for those who want
more of a good thing. The venue is the Coffee House, a convivial and somewhat
worn-at-the-edges private club devoted to “agreeable, civilized conversation.”
Attendance is limited to 36 people.

the syszem is $809 per citizen. We don’t
make a value judgment; we’re just trying
to keep score.”

The Institute for Legal Reform, which
is supported by big business and insur-
ance companies, has no basis for its fig-
ures. Furthermore, there are those who

strongly disagree with some of
Tillinghast’s methods. Robert Hunter, di-
rector of insurance for the Consumer
Federation of America and former Texas
insurance commissioner of insurance, be-
lieves that Tillinghast has calculated in-
flation-adjusted per-citizen tort costs in-
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correctly. Tillinghast states that per-citi-
zen tort costs (adjusted for the change in
the CPI) increased from $716 in 1990 to
$809 in 2002.

An analysis by Americans for
Insurance Reform criticizes Tillinghast for
using the general rate of inflation (changes
in CPI) rather than the rate of medical in-
flation, which has been higher. “The bulk
of tort claim payouts are to cover injuries
to people through recompensing them for
their medical expenses,” states the analy-
sis. If Tillinghast had adjusted its figures
accordingly, contends Americans for
Insurance Reform, inflation-adjusted per-
citizen tort costs would have declined
from $914 in 1990 to $809 in 2002.

“We have the greatest system in the
world,” says Hunter, who’s an actuary,
“and it’s really inexpensive. Sure it could
be improved, but you don’t throw it away,
and attack it in ways that are unrealistic.
The big corporations and the insurance
companies are getting their way with gov-
ernment. The only thing that stands in
their way is lawsuits. They see it as the
last remaining obstacle.”

Jason Adkins, of the law firm Adkins,
Kelston & Zavez, does not see a system
filled with frivolous lawsuits. “T'he world
according to the Chamber of Commerce is
one where victims have no rights,” he
says. “It takes real gall to advocate against
victims at a time when stories of corporate
abuse at the highest levels are now on the
front pages of our daily newspapers.”

For its part, Sciff s is against frivolous
lawsuits and for compensating those who
have been injured, wronged, or abused.

The Institute for Legal Reform will
have spent close to $150 million by the
end of this year in its battle against “ex-
cessive lawsuits,” which its backers con-
tend are threatening the very foundation
of the American economy. Yet it can’t pro-
vide statistics to support its thesis.

Insurance companies that align them-
selves with the Institute’s unsupported,
scare-tactic misinformation should be
ashamed of themselves. i
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